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PRACTICAL ORGANIZATIONS NOT AMENABLE TO 
ANTI-CORPORATE LEGISLATION 





"EFFECTIVE SUBSTITUTES 
FOR INCORPORATION’ 


BY JOHN H. SEARS, 
of the St. Louis Bar. 


Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. 


These organizations are known as ‘Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common law. They are, therefore, of interest everywhere. 
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A SMALL BOOK—With BIG IDEAS 


This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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A Treatise upon the Complex System of Constitutional 
Jurisprudence by which this Country is Governed 


THE CONSTITUTIONAL LAW 
OF THE UNITED STATES 


By W. W. WILLOUGHBY, Ph. D. 


Professor of Political Science, Johns Hopkins University; Managing-Editor 
American Political Science Review; Author of “The American Con- 
Sstitutional System,” “The Sutreme Court of the United States; 

Its Place and Influence in our Constitutional System,” 

“The Nature of the State,” “Rights and Duties 
of American Citizenship,” etc. 








N these two volumes is set forth in philosophical form the Constitutional 
Jurisprudence of the United States as developed during the 120 years 
since the adoption of the Constitution. The author has not sought to 

duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powers AND DUE 
Process or Law. Because of this systematic arrangement and its discussion of 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 


Pror. WittoucHsy is the author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 

The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. S. 
Supreme Court. ' 

Willoughby on the Constitution is in two large octavo volumes, hand- 
somely bound in canvas. Price, $12.00 net, delivered. 
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POWER OF CONGRESS TO REQUIRE CARS 
MOVING INTRASTATE FREIGHT ON A 
RAILROAD ENGAGED IN INTERSTATE 
TRAFFIC TO BE EQUIPPED WITH 
SAFETY APPLIANCES. 


It is stated by Justice Van Devanter, 
speaking for the entire bench in Southern 
Railway Company v. United States, 32 
Sup. Ct. 2, that by the act of March, 1903, 
amending the earlier safety appliance act, 
Congress meant to require all cars used on 
“any railroad engaged in interstate com- 
merce” to be equipped as that act requires, 
whether the cars were moving intrastate 
or interstate traffic. In other words, it 
was “intended to embrace all locomotives, 
cars and similar vehicles used on any rail- 
road which is a highway of interstate com- 
merce.” 


This puts aside all reasoning about mixed 
trains and other refinements railroad attor- 
neys have cudgelled their brains about and, 
though the decision by the court below 
might have been affirmed on the mixed train 
theory, the court cuts the “Gordian Knot” 
by saying, in effect, that is an immaterial 
consideration. This time it is well to have 
the court adopt a broader premise than the 
necessities of the case demanded. 


But to see with what ease the learned 
justice upholds the power of Congress to 
declare the broader proposition is something 
of a literary treat. 


That it has this large power is, says the 
justice, “not because Congress possesses 
any power to regulate intrastate commerce 
as such, but because its power to regulate 
interstate commerce is plenary, and compe- 
tently may be exerted to secure the safety 
of the persons and property transported 
therein and of those who are employed in 





such transportation, no matter what may b2 
the source of the dangers which threaten it. 
That is to say, it is no objection to such an 
exertion of this power that the dangers in- 
tended to be avoided arise, in whole or in 
part, out of matters connected with intra- 
state commerce.” 


Then he thus proceeds: “Speaking only 
of railroads which are highways of both in 
terstate and intrastate commerce, these 
things are of common knowledge. Both 
classes of traffic are at times carried in the 
same car, and when this is not the case, the 
cars in which they are carried are frequent- 
ly commingled in the same train and in the 
switching and other movements at termin- 
als. Cars are seldom set apart for exclusive 
use in moving either class of traffic, but 
generally are used interchangeably in mov- 
ing both; and the situation is much the 
same with trainmen, switchmen, and like 
employees, for they usually, if not neces- 
sarily, have to do with both classes of 
traffic. Besides, the several trains on the 
same railroad are not independent in point 
of movement and safety, but are interde- 
pendent; for whatever brings delay or dis- 
aster to one of its operatives is calculated 
to impede the progress and imperil the 
safety of other trains. And so the absence 
of appropriate safety appliantes from any 
part of any train is a menace not only to 
that train, but to others.” 


The learned justice cites not a single 
authority and bases his conclusion of the 
power of Congress to thus legislate purely 
and solely upon the well-known methods 
railroads have of doing business. 

This may be good argument against a 
railroad when it objects to safety appli- 
ances On cars not used in interstate traffic 
being required, except that legislation of 
ihis kind would not seem to depend on the 
principle of estoppel. 

In other words, may it be said that, in- 
asmuch as railroads do business, as the 
learned justice says they do, so as to make 
every branch “interdependent,” this gives 
Congress the right to declare that on all 
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cars they shall use safety appliances, when 
but for such method it would have no such 
right ? 

It seems to us, that it ought to be argued 
whether or not Congress can occupy the 
ground the justice says it occupies, and 
thus deprive the state from prescribing 
in reference to cars, or trains, moving only 
in intrastate traffic. 

Argued from this standpoint the court 
would not speak of how railroads actuall) 
itself 
whether this is the only practicable way to 


conduct business, but it would ask 


conduct that business. 


Suppose, for example, a_ state statute 
were more onerous in respect to safety ap- 
pliances than Congress enacts, would not 
the burden be upon the railroad to show 
that 


not only “interdependent,” 


interstate business is 
but it 


conducted in no other way with due regard 


intrastate and 


can be 


to the railroad discharging its interstate 
duties ? 

If this is true, then the things of which 
the learned justice takes judicial notice, 
may or may not be sufficient, necessarily, 
for his conclusion. He assumes because 
railroads do as they do, there is no other 
way to do. 

This comment proceeds from a sort of 
inner consciousness of the inconclusiveness 
of the reasoning pursued, making one feei 
that it seems so easy for state control to 
be niisplaced, when interstate traffic may 
be affected, and not because it, necessarily, 
will be affected. 

In this case it may be that there is no 
other way for an interstate railroad to con- 
duct its business than making all traffic “in- 
terdependent,” but the fault in the opinion 
seems to be that the learned justice ap- 
pears not to care to inquire whether this 
interdependence is a necessity of the situa- 
tion or not. In other words, what’s the 
odds, whether state control is trenched on 
or not? Here is a pretty fight between the 
railroads and the government, and the state 
is a negligible quantity. 








NOTES OF IMPORTANT DECISIONS 


INSURANCE TEMPORARY ABSENCE 
FROM BUSINESS FORFEITING INSUR- 
ANCE UNDER IRON SAFE CLAUSE-—In 
Joffe & Mankowitz v. Niagara Ins. Co., 81 Atl. 
281, decided by Maryland Courts of Appeals, we 
find a case decided by uw court, which says it 
has “repudiated the principle of interpretation 
adopted in some cases that insurance contracts 
are to be construed more strongly against the 
underwriters, and adopted the sounder view 
that the intention of the parties, as gathered 
from the whole instrument, must prevail.” 

Being thus freed from the principle which is 
so greatly, and in many cases so extremely, 
followed by other courts, it arrived at the 
conclusion, that where a fire occurred in a 
store at the noon hour, when the store was 
closed for half an hour, and the books during 
that interval were not pleced in an iron safe, 
the insurer was not liable. The clause in the 
policy said the books should be “securely locked 
in a fire-proof safe at night and at all times 
when the building mentioned in this policy 
is not actually open for business.” 

The court said: “It cannot be correctly said 
that a store is ‘actually open for business’ when 
it is actually locked up, with no one in it, for 
halt an hour, and no one there to attend to 
business or protect the property.” 

The court admits there are cases seemingly 
against its holding, except that none goes as 
iar as it is asked to go to sustain the claim of 
the insured in this case. 

It seems to us, however, that the court might 
have sustained insured’s claim upon the ground 
that only such closing of the store and absence 
was meant as reasonably might be expected to 
allow a fire to get beyond control. In this case 
the party in charge went to lunch nearby and 
expected to be gone only 20 minutes or half an 
The fire did gain such headway as to 
extin- 


hour. 


consume the stock, before it could be 
guished. 

It further appears, that it was not the cus- 
from the store, 


not, 


tom for anyone to be absent 
but there peculiar circumstances, 
however, imperative in their nature, whereby 
this chance occurred. 

It would have been no stretch of construc- 
tion to have said, that it would be so very im- 
probable for a fire to start and gain uncon- 
trolled headway in such a brief period that 
such an absence was not in the contemplation 
of parties, especially as the proof showed 
that it was altogether outside of the custom 
of the parties for the absence to occur. This 
brief absence seems to us to come under the 
rule of de minimis. 


were 
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\UTHORIZING A FEDERAL COM- 
MISSION TO FIX RATES OF IN- 
TERSTATE CARRIERS IS NOT A 
DELEGATION OF CONGRESSION- 
AI, LEGISLATIVE POWER IN THE 
CONSTITUTIONAL, SENSE. 





The subject of federal regulation of in- 
terstate rates has received a great deal of 
attention during the last decade, especially 
among lawyers, legislators, railroad men 
and shippers. It has become more inter- 
esting and important by virtue of the Act 
of June 18, r910,* which. authorized and 
empowered the Interstate Commerce Com- 
mission, under certain circumstances an‘ 
conditions, to prescribe future maximum 
rates to be charged by certain carriers en- 
gaged in interstate commerce. 

The constitutionality of this authority to 
fix rates has not yet been judicially deter- 
mined: except that it has been incidentally 
passed upon in the case of Atchison, To- 
peka and Santa Fe Railway Company et 
al.. against the United States,? wherein the 
court held. in passing upon and granting 
an application for a temporary injunction 
against enforcement of an order of the 
Interstate Commerce Commission, that the 
“long and short” haul provision of the Act 
was constitutional, upon the ground that a 
sufficient “standard”? was prescribed else- 
where in the Act; but said that this pro- 
vision would be unconstitutional as an un- 
lawful delegation of legislative power if no 


standard were given to guide the exercise’ 


of the Commission’s discretion. This case 
will doubtless eventually be carried to the 
United States Supreme Court. Will that 
court in this or any other case that may 
come before it, sustain the constitutionali- 
ty of the rate-fixing authority conferred 
unon the commission? If so, will the prin- 
ciple referred to in the case just mentioned 
constitute a sound basis for its decision? 
The question thus presented may be stated 
in this form: Ts the fixing of rates by pub- 
lic authority purely and exclusively a leg- 


(1) See. 15, of Act to Regulate Commerce, 
as amended (36 Stat. at Large, 551). The maxi- 
mum rate making authority was first confer- 
red on the Interstate Commerce Commission by 
Act of June 29, 1906 (34 Stat. at Large, 584), 
which authorized it to fix maximum rates up- 
on complaint oniy. 

(2) No. 50, before the United States Com- 
merce Court. 





islative act: or can it be properly consid- 
ered an executive or administrative act, un- 
der certain conditions. 


Courts have spoken of rate-making as a 
legislative act.* The thing done, however, is 
the fixing of a price or return for the use of 
property in which the public has an inter- 
est, or for the rendition of a public service 
connected therewith. As fixing ef rates, at 
common law, was within the power of the 
common carrier, the right to fix them being 
derived from the sovereign, it can hardly 
be said with accuracy that in so doing com- 
mon carriers have been exercising strictly 
legislative power. Although the right of 
interstate railroads to impose charges, the 
company fixing the amount, is derived from 
the state, can it be successfully maintained 
that Congress in regulating interstate com- 
merce cannot transfer the matter of fixing 
the amount of the rates from the carrier 
to a federal commission, without having 
delegated constitutional legislative power. 
when power over such rates is no longer in 
the states? Conceding that Congress has 
power to fix rates itself, and that when it 
does so, it is exercising a power granted by 
the Constitution, it does not necessarily 
follow that a commission in fixing rates 
would be exercising a delegated legislative 
power, when it is merely doing what the 
carriers have done as long as common car- 
riers have existed. 


There are analogous matters and things 
which Congress may either perform itself, 
or make provision for performance through 
executive action under appropriate general 
legislation. If it is found that the prin- 
ciple controlling in such cases can be con- 
sistently applied to the rate-making func- 
tion when exercised by an executive agency 
we are justified in inferring that the rate 
law under consideration is constitutional. 
To state this principle as applicable to the 
point under discussion—when Congress fix- 
es a sufficient standard of rates, the matter 
of determining what rates fall within the 
standard is properly an executive or ad- 
ininistrative act; and there is no grant of 
legislative power by wav of exception to 
the principle against delegation, notwith- 


(3) Interstate Commerce Commission v. Cin- 
cinnati, New Orleans & Texas Pacific Ry. Co., 
167 U. S. 479, 494; Same v. Alabama Midland 
R. R. Co., 168 U. S. 144, 162; Reagan v. Far- 
mers’ Loan & Trust Co., 154 U. S. 362, 397; 
Texas, etc. R. Co. v. Interstate Commerce Com- 
mission, 162 U. S. 197, 216. 
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standing it would be competent for Con- 
gress itself to fix rates. 

The right of Congress to deiegate to the 
courts the power of prescribing the modes 
of procedure, on which Congress may leg- 
islate directly, such as the making of rules 
directing the return of writs or process, 
the filing of declarations and other plead- 
ings, and other things of that nature has 
been sustained.t The constitutionality 91 
the tariff act of 1890, which provided that 
the president when he had ascertained cer- 
tain facts to exist, might declare the sus- 
pension of a portion of the act within the 
limits therein prescribed, which suspension 
Congress had declared should occur, was 
sustained by the court.® 

It has been said that the power of Con- 
gress over interstate commerce is as exces- 
sive as over~foreign commerce.® The ac- 
tion of the secretary of the treasury, taken 
upon the recommendation of a board of 
experts, in fixing and establishing stan- 
dards of tea, Congress having declared to 
be unlawful the importation of any teas 
inferior to the standards so established, 
was an executive act. It was said such leg- 
islation ‘‘does not, in any real sense, invest 
administrative officials with the power oi 
legislation. Congress legislated on the sub- 
ject as far as was reasonably practicable, 
and from the necessities of the case was 
compelled to leave the executive officials 
the duty of bringing about the result point- 
ed out by the statute. To deny the power 
of Congress to delegate such a duty would, 
in effect, amount but to declaring that the 
plenary power vested in Congress to regu- 
late foreign commerce could not be effica- 
ciously exerted." 

Congress having declared that navigation 
shall be free from unreasonable obstruc- 
tions, it may authorize the secretary of war 
to determine what particular cases come 
within the prohibition, without delegating, 
in a constitutional sense, legislative or ju- 
dicial power to him. Under the statute 
when he has “good reason to believe” that 
any bridge over navigable waters of the 
United States is an unreasonable obstruc- 
tion, he may require changes to be made 
after notice and hearing. Failure or re- 


(4) Wayman v. Southard, 10 Wh. 1, 46; Bank 
v. Halstead, 10 Wh. 51, 60. 

(5) Field v. Clark, 143 U. 8. 649, 693. 

(6) Crutcher v. Kentucky, 141 U. S. 47, 57; 
See also Brown v. Houston, 114 U. S. 622, 63 

(7) Buttfield v. Stranahan, 192 U. 8S. 470, 


496. 








fusal to make the changes required, by the 
bridge proprietors is made a misdemeanor 
by the statute. And this notwithstanding 
the state charter gave lawfulness to the 
structure, and although at the time it was 
built it was not contrary to the then existing 
federal law. ‘The bridge was built subject 
to the exercise of this power of Congress, 
and the owners must be held to have had 
in contemplation that Congress might ex- 
ercise its paramount power.* 

There was no delegation of legislative 
power of Congress in a statute providing 
that after a date named, which date might 
be postponed by the Interstate Commerce 
Commission, only cars equipped with draw 
bars of uniform height and standard to be 
declared by the commission upon the rec- 
ommendaticn of the Railway Association, 
might be used in interstate commerce.® In 
this case it was held that Congress, not 
satisfied with the common law duty of the 
employer to use reasonable care to furnish 
his employee reasonably safe tools, machin- 
ery and appliances, had prescribed and de- 
fined the duty by enacting that no cars, 
either loaded or unloaded, should be used 
in interstate traffic which did not comply 
with the standard so fixed. 

It is inexpedient and impracticable to 
have railroad rates fixed in each instance 
by statute, because Congress has many 
other duties, is not always in session, and 
cannot by direct legislation provide ade- 
quately for the varying conditions of trade. 
\s was said in the case involving the stan- 
dards of tea fixed by the secretary of the 
treasury—to deny to Congress the right to 
exercise the power to delegate a duty of 
this character would exclude Congress from 
all practical supervision over the subject. 
This necessity existing, there is no viola- 
tion of the rule as to division of powers of 
government among three departments, for 
that rule is intended to be declaratory, and 
not to fetter and control.'° 

What has been done in authorizing a 
commission to fix rates is that Congress 
ordains the principle and standard of re- 
quirements, that is, establishes the rules of 
conduct, under which commerce may be 

(8) Monongahela Bridge Co. v. United 
States, 216 U. S. 177; Union Bridge Co. v. United 
States, 204 U. S. 364, 382. 

(9) St. Louis & Iron Mountain Ry. Co. v. 
Taylor, 210 U. S. 281, 287. 

(10) Dreyer v. Illinois, 187 U. S. 71, 84; 
Prentis v. Atlantic Coast Line Co., 211 U. S. 210; 
Michigan Central R. R. Co. v. Powers, 201 U. 
S. 245, 294; Wright v. Nagle, 101 U. S. 791, 794. 
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carried on. The statute is a legislative an- 
nouncement of what the rule is; tie action 
of the commission is execution of the legis- 
lation, by applying the law to concrete 
cases, and making discovery in advance. 
The finding of the commission is a continu- 
ing certificate that such and such rate is 
within or without the statute. The com- 
mission’s order in no sense makes a viola- 
tion of the law; its finding looks only to 
the future and enables carriers and patrons 
to know in concrete terms what is the law 
in its application to their situation. 

This indirect method of controlling prices 
for carriage upon highways is in accordance 
with the practice of Parliament, for by a 
statute of William and Mary" theré was 
conferred upon justices of the peace, acting 
administratively, the power annually “to 
assess and rate the prices of all land car- 
riage of goods whatsoever, to be brought 
into any place or places within their respec- 
tive limits and jurisdictions, by any com- 
mon carrier or wagoner; and the rates and 
assessments so made to certify to the sev- 
eral mayors, and other chief officers of each 
respective market town, to which all per- 
sons may resort for their information ; and 
that no such common wagoner or carrier 
shall take for carriage of such goods and 
meichandises above the rates and prices 
set, upon paid to forfeit for every such of- 
fense the sum of five pounds.” 

If conditions were then such in the busi- 
ness of transportation that it was found 
expedient to commit to subordinate gov- 
ernmental agencies the fixing of rates for 
public carriage rather than to establish such 
rates by general laws, it needs no argu- 
ment, with the enormous growth of trade 
and commerce, over great areas and by 
thousands of different routes and systems 
in this country, to show how much greate~ 
is the necessity and reason not only for 
regulating, but for intrusting the details 
of rate-making to an administrative com- 
mission. 

\ number of well-considered cases i> 
the state and federal courts shows that 
state legislatures miay authorize their crea- 
tures, that is, corporations, to fix rates, or, 
having conferred that power, may withdra 
a portion of it by conferring upon a g>- 
ernment commission or subordinate stat? 
official power to prescribe rates, thereby 


(11) 3 Wm. & M., C. 12, Sec. 24; See Bacon’s 
Abridg., 160. 


go 





severing, to that extent, the control over 
rendition of a public service from contro! 
over the amount of compensation to be re 
ceived therefor; without delegating legisla- 
tive power or depriving of property with- 
out compensation or due process of law.” 
Where a state constitution made a division 
of governmental powers among three de- 
partments very similar to the division of 
federal powers by the United States Con- 
stitution, and a commission, acting under 
legislative authority, fixed a schedule of 
maximum rates for transportation of 
freights and passengers, the federal cir- 
cuit court upheld the commission’s rate on 
the ground that there was no inherent vice 
in giving such power to a commission, and 
that it invaded no rights.2* There is no ex- 
press prohibition in the Constitution 
against and delegation of power by Con- 
gress; its limitation in that regard arises 
from the fundamental rule of law that 
legislative power cannot be delegated, 
which is the same limitation preventing 
delegation of legislative power by state 
legislatures, 

When occasion has arisen, with the fed- 
eral government; for the performance of 
functions similar in nature to that of rate- 
making, it has been found necessary to 
resort to the use of subordinate officers 
or agencies. By the act of July 24, 1866," 
the postmaster general was authorized to fix 
rates on telegraphic communications .be- 
tween the federal departments. Authority 
conferred upon the secretary of war by act 
of Congress, to establish rates for army 
transportation by a railroad company or- 


(12) Railroad Commission Cases, 116 U. S. 
307;. Reagan v. Farmers’ Loan & Trust Co., 154 
362: Chicago, Milwaukee & St. Paul Rail- 
way Co. v. Minnesota, 134 U. S. 418; Chicago & 
Northwestern Ry. Co. v. Dey, 35 Fed. Rep. 866; 
Steenerson v. Great Northern Ry. Co., 69 Minn. 
353; Tilley v. Savannah, Florida & Western Ry. 
Co. et al., 5 Fed. Rep. 641 (4 Woods, 427); 
Chicago, Milwaukee & St. Paul Ry. Co. v. Tomp- 
kins, 176 U. S. 167; McWhorter v. Pensacola & 
Atlantic R. R. Co., 24 Fla. 417, 471; Chicago, 
Milwaukee & St. Paul Ry. Co. v. Becker, 32 Fed. 
Rep. 849; Chicago, Burlington & Quincy R. Co. 
v. Jones, 149 Tll. 361; Minneapolis & St. Louis 
R. Co. v. Minnesota, 186 U. S. 257; Dow v. 
3eidleman, 125 U. S. 680; Oregon R. & Nav. Co. 
v. Campbell, 173 Fed. Rep. 957; Same v. Same, 
177 Fed. Rep. 318; Georgia R. R. Co. v. Smith, 
70 Ga. 694. 

(13) Oregon R. & Nav. Co. vy. Campbell, 173 
Fed. Rep. 957; Same v. Same, 177 Fed. Rep. 
318. 

(14) 


5266. 


Revised Statutes of United States, sec. 
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ganized under a federal statute, was held 
valid. In this case no question was made 
of the reasonableness of the rate so fixed, 
which was taken to be reasonable. It was 
claimed that the charter gave the company 
the absolute right to fix and determine its 
rates, The court did not sustain this con- 
tention, Although the United States stood, 
so far as the particular traffic rendered was 
concerned, in the position of a patron, its 
power to prescribe the rate was based up- 
on an exercise of sovereignty, as the gov- 
ernment cannot any more than an individ- 
ual, compel another to enter into a contract 
against his will, the court expressly affirm- 
ing that the “power of regulating which a 
state has over railroad charges on traffic en- 
tirely within its boundaries, Congress pos- 
sesses when the traffic is between states, or 
between states and territories, or in terri- 
tories.””*® 

In the first case construing the provisions 
of the interstate commerce act, the court 
said that the federal commission performs 
the same functions as to interstate commerce 
that state commissions perform for intra- 
state commerce, and the validity of their 
action stands on the same footing.’® It is 
also to be observed that in its composition, 
the Interstate Commerce Commission does 
not conform to the constitutional require- 
ments of a court; nor is it a committee or 
adjunct of Congress. It is an administra- 
tive body, also possessing quasi-judicial 
powers, and is expressly authorized and re- 
quired to do many things, But at no time 
can it decide a “case” or “controversy,” 
whose decision is vested in the courts; but 
it is competent for Congress to invest it 
with power to take preliminary action upon 
certain matters, giving its action a standing 
in the courts.” 

Many of its functions have been judicial- 
ly approved; for example, by virtue of the 
so-called “immunity laws,’ the commission 
may make full inquiries unhampered and 
unrestricted by claims of witnesses of the 

(15) Atlantic & Pacific Ry. Co. v. United 
States, 76 Fed. Rep. 186, 192. 

(16) Kentucky, etc., Bridge Co. v. 
& Nashville R. Co., 37 Fed. Rep. 567, 

(17) Kentucky, etc., Bridge Co. v. Louisville 
& Nashville R. Co., 37 Fed. Rep. 567; Missouri, 
K. & T. R. Co. v. Interstate Commerce Commis- 
sion, 164 Fed. Rep. 645, 650; Interstate Com- 
merce Commission v. Chicago, Rock Island & 
Pacific Ry. Co., 218 U. S. 88; Same v. Delaware, 
& Western R. R. Co., 220 U. S&S. 


Louisville 
613. 


Lackawanna 
oor 
235. 


-ing to criminate them.’** 





privilege of refusing to testify under the 
Fifth amendment, concerning matters tend- 
It may make in- 
quiries into the affairs of state corpora- 
tions, partaking of the nature of visitatorial 
power, when the inquiry relates to any mat- 
ters under investigation.’” Its order as to 
distribution of freight cars to mines was 
sustained.2° Compliance with the standard 
of height of drawbars fixed by it has been 
enforced.*? It may require physical connec- 
tion between common carriers subject to 
the act and lateral or branch lines,*? which 
is a new right created by the statute.** It 
may also establish through routes and pre- 
scribe divisions of rates therefor whenever 
the carriers have refused or neglected to 
establish them voluntarily.2* The similarity 
between this function and rate-making is 
apparent, The claim that this was an exer- 
cise of legislative power by delegation has 
been negatived.*° 

The question here is whether the fixing 
of rates for interstate commerce through a 
commission, as well as performance of the 
functions mentioned in the preceding para- 
graph, is constitutional? Because of the 
complexity and detail of the subject matter, 
the use of commissions has universally been 
found expedient and necessary to provide 
for the regulation of railroad rates. A com- 
mission is usually an expert permanent 
body, not burdened with other duties, and 
free from mere questions of policy, as it 
must conform to the law of its crea- 
tion and authority. It certainly cannot be 
open to argument at this late day that the 
end is not legitimate. 

The discussion up to this point herein 
has been based upon the assumption that 
Congress has fixed a sufficient standard of 
rates. and the purpose has been to show 

(18) Brown v. Walker, 161 U. S. 591; Hale v. 
Henkel, 201 U. S. 43, 76. 


(19) Hale v. Henkel, 201 U. S. 43. 

(20) Interstate Commerce Commission v. IIl- 
linois Central R. R. Co., 215 U. S. 452. 

(21) St. Louis, Iron Mountain & Southern 
Ry. Co. v. Taylor, 210 U. S. 281. 

(22) Interstate Commerce Commission Vv. 


Lackawanna & Western R. R. 
531; and see section 1 of Act to Regu- 
Commerce, as amended June 18, 1910 (36 
Stat. at Large, 551). 

(23) Wisconsin, Minnesota & Pacific R. R. Co. 
v. Jacobson, 179 U. S. 288. 


Delaware, 
216 U. S. 
late 


Co., 


(24) Interstate Commerce Commission vy. 
Northern Pacific Ry. Co., 216 U. S. 538. 

(25) Illinois Central R, R. Co. v. Interstate 
Commerce Commission, 206 U. S. 441, 465. 
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that the matter of determining what rates 
will come within the standard so fixed is 
then properly an executive or administra- 
tive function. We-should next consider, 
then, whether the Act of June 18, 1910,” 
actually does fix the necessary standard on 
which the commission may base its action. 
Common carriers in this country, in the 
absence of governmental regulation, are 
subject to the common law rule that their 
rates must be just and reasonable.** There 
has been some contrariety of, opinion wheth- 
er by that law discriminations and prefer- 
ences in rates gave rise to an action for 
damages, when the rate charged was in and 
of itself reasonable.** It is upon common 
carriers thus conducting their interstate 
business that the regulatory power of Con- 
gress is applied. In the absence of con- 
gressional action on the subject, these car- 
riers conduct their interstate commerce 
under these rules of the common law.*® 
The act requires that all charges made 
for services rendered in the transportation 
of interstate commerce must be “just and 
reasonable”; and every “unjust and unrea- 
sonable” charge for such services is pro- 
hibited and declared to be unlawful. It is 
the duty of interstate carriers to establish 
just and reasonable rates applicable to the 
operation of through routes. It is their 
duty to establish, observe and enforce just 
and reasonable classifications of property 
for transportation with reference to which 
rates, tariffs and regulations and practices 
are, or may be made or prescribed ;*° and 
just and reasonabie regulations and prac- 
tices affecting classifications, rates, tariffs, 
and so forth, which may be necessary or 
proper to secure the safe and prompt re- 
ceipt, handling, transportation and delivery 


(26) Supra, Note 1. 

(27 Interstate Commerce Commission v. 
3altimore & Ohio R. R. Co., 43 Fed. Rep. 37; 
affirmed in 145 U. S. 263; Interstate Commerce 
Commission vy. Cincinnati, New Orleans & Tex- 
as Pacific Ry. Co., 167 U. S. 479, 494; Cincinnati, 
New Orleans & Texas Pacific Ry. Co. v. Inter- 
state Commerce Commission, 162 U. S. 184, 197. 

(28) Texas & Pacific Ry. Co. v. Abilene Cot- 
ton Oil Co.,. 204 U. S. 426, 439; Parsons v. Chi- 
cago & Northwestern Ry. Co., 167 U. S. 447, 455; 
Interstate Commerce Commission v. Baltimore 
& Ohio R. R. Co., 145 U. S. 263, 275. 

(29) Interstate Commerce Commission  v. 
Baltimore & Ohio R. R. Co., 43 Fed. Rep. 37, 50; 
affirmed in 145 U. S. 263; Cincinnati, New Or- 
leans & Texas Pacific Ry. Co. v. Interstate 
Commerce Commission, 162 U. S. 184, 197. 

(30) See. 1 of Act to Regulate Commerce, 
as amended; see Note 1. 





of property in interstate commerce upon 
just and reasonable terms, must be enforced. 
It is the duty of every common carrier to 
comply with the orders of the commission.” 
Every unjust and unreasonable classifica- 
tion, regulation and practice with reference 
to interstate commerce is prohibited and de- 
clared to be unlawful.** There are the ex- 
press provisions of the act prescribing the 
standards or bases upon which interstate 
rates must be constructed, and prohibiting 
and declaring to be unlawful any rates not 
in accordance therewith. By these provi- 
sions extortionate or confiscatory rates are, 
as matter of federal law, made illegal; and 
only rates which are above the confiscatory 
point and below the extortionate point, are 
legal. As between the carrier and patron 
themselves, rates must be absolutely rea- 
sonable, 

Congress has gone further, and pre- 
scribed certain limitations under which such 
rates may be constructed. Unjust discrim- 
inations, that is, receiving greater or less 
compensation from one person than another 
for transportation of like kind of traffic un- 
der substantially similar circumstances and 
conditions, by rebates or other devices, are 
prohibited.** This provision changes the 
common law.** Undue or unreasonable 
preferences or advantages to, and undue or 
unreasonable prejudices or disadvantages 
against persons, places, or traffic, in any re- 
spect whatever, are unlawful, It is made a 
positive duty to afford reasonable, proper 
and equal facilities for the interchange of 
traffic between the lines of connecting inter- 
state carriers: and discriminations in their 
rates and charges between such connecting 
carriers is forbidden.** The receipt of 
ereater compensation for a short than for a 
long haul, or for a through rate than the 
aggregate of the intermediate rates, is also 
prohibited.** These provisions require that 
rates for given persons, places, and com- 
modities shall be reasonable in their relation 
to rates for other persons, places and com- 
modities. Hence, a rate to be legal under 


(31) Sec. 16 of same Act. 

(32) Sec. 1 of same Act. 

(33) Sec. 2 of same Act. 

(34) United States v. Delaware, etc., R. Co. 
40 Fed. Rep. 101, 103; Lindquist v. Grand Trunk 
Western R. Co., 121 Fed. Rep. 915; Interstate 
Commerce Commission vy. Brimson, 154 U. 8S. 
447. 

(35) See. 3 of Act to Regulate Commerce, 
as amended. 

(36) Sec. 4 of same Act; see Note 2. 
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the statute must not only be reasonable in 
and of itself as between the carrier and 
patron, but relatively reasonable as com- 
pared with other lawful rates. These enact- 
ments constitute a sufficient standard on 
which action by the commission may be 
taken: Although to provide that charges 
shall be just and reasonable and a departure 
therefrom constitutes a crime is not suf- 
ficiently certain and definite to answer the 
requirements of criminal law, yet it has been 
held to make the same provision as the basis 
of authority of a commission to fix rates is 
sufficiently definite.** When it is provided 
by statute that if a carrier charges in ex- 
cess of just and reasonable compensation, 
it will be guilty of extortion and punishable 
criminally therefor, the time of determining 
the question of reasonableness is postponed 
until after the charge has been imposed, 
and no one can know in advance what a 
court or jury may regard as reasonable; 
whereas, under a statute declaring that only 
just and reasonable rates shall be charged 
and authorizing a commission to determine 
and prescribe what rates fall within that de- 
scription, the question is determined so far 
as the carrier is concerned prior to the im- 
position of the charge. This is a distinc- 
tion to be drawn between such standard as 
a basis for the action of a governmental 
agency, and for the conduct of private indi- 
viduals. i 
The requirements that have been enu- 
merated plainly operate as limitations also 
upon the commission.** Jurisdiction has 
not been placed in the hands of the com- 
mission to make general maximum rates for 
all commodities between all points. The 
distinction between a general power to fix 
rates and to amend specific rates seems to 
be that if in case of an order prescribing 
a scheme of maximum rates they would 
fail to produce adequate return for the 
operation of the railroad, that fact in and of 
itself, would demonstrate the unreasonable- 
ness of the order ; whereas, in case of a par- 
ticular rate, if it can be regarded as for the 


(87) Chicago, Burlington & Quincy R. R. Co. 
v. People, 77 Ill. 4438, 447; Same v. Jones, 149 
Ill. 361, 375; Louisville & Nashville R. R. Co. 
v. Kentucky, 99 Ky. 133, 136; Oregon R. & Nav. 
Co. v. Campbell, 173 Fed. Rep. 957; Same v. 
Same, 177 Fed. Rep. 318; Louisville & Nash- 
ville R. Co. v. Railroad Commission of Ten- 
nessee, 19 Fed. Rep. 679, 691. 

(38) . Missouri, Kansas & Texas R. Co. v. In- 
terstate Commerce Commission, 164 Fed. Rep. 
645, 648. 





use of a facility, the rate is not necessarily 
to he regarded as confiscatory because it 
cannot be shown that the compensation fixed 
for the specific service, does not amount to 
an adequate return therefor.*®° The action 
of the commission is merely amendatory. 
Its changes must be predicated upon a find- 
ing of unreasonableness or unlawfulness of 
existing rates.*° A rate fixed by the com- 
mission must not be below the confiscatory 
point nor above the extortionate point ; and 
must be just and reasonable as compared 
with other rates. It is not a delegation of 
legislative power to authorize an executive 
officer or board to determine the reasonable- 
ness of a matter or thing in its relation to 
other matters and things.* 

The orders of the commission are self- 
executing; that is, upon their being regu- 
larly made they become positive rules of 
conduct.** In express terms the statute re- 
quires that the maximym fixed by the com- 
mission be not exceeded by carriers.*® Con- 
gress has established the rule governing all 
rates, and the commission completes the act 
by declaring what rates will conform to 
the rule. The rates thus finally ascertained 
become the “law of the land” with the same 
force and efficacy as if the figures in the 
commission’s order were written in the stat- 
ute.** In the absence of the order of the 
commission being set aside, the rates fixed 
therein are the only amounts the carrier is 
entitled to receive for services actually ren- 
dered.4® They are the only rates that the 


(39) Atlantic Coast Line Co. v. North Caro- 
lina Corp. Commission, 206 U. S. 1, 25. 

(40) Sec. 15 of Act to Regulate Commerce, 
as amended. 

(41) Monongahela Bridge Co. v. United 
States, 216 U. S. 177; Oregon R. & Nav. Co. v. 
Campbell, 177 Fed. Rep. 318; Same vy. Same, 17 
Fed. Rep. 957. 

(42) See. 15, of Act to Regulate Commerce 
as amended; Sec. 11, of Elkins Act, as amend- 
ed (34 Stat. at Large, 584); Gulf, etc., R. Co. v. 
Helfley, 158 U. S. 98; Texas, etc. R. Co. v. Abi- 
lene Cotton Oil Co., 204 U. S. 426; Texas, etc., 
R. Co. v. Mugg, 202 U. S. 242; Texas & Pacific 
Ry. Co. v. Cisco Oil Co., 204 U. S. 449. 

(43) See. 1 of Elkins Act; and sec. 1 of Act 
to Regulate Commerce, as amended; Van Pat- 
ten v. Chicago, etc., R. Co., 81 Fed. Rep. 545, 
552; Southern Ry. Co. v. Tift, et al., 206 U. S. 
428; Illinois Central R. R. Co. v. Interstate Com- 
merce Commission, 206 U. S. 441, Texas, ete., R. 
Co. v. Abilene Cotton Oil Co., 204 U. S. 426. 

(44) Oregon R. & Nav. Co. v. Campbell, 17 
Fed. Rep. 957, 975; Knoxville v. Water Co., 21 
U. S. 1, 8; Chicago, Milwaukee & St. Paul fF 
R. Co. v. Minnesota, 134 U. S. 418, 460. 

(45) Chicago, Milwaukee & St. Paul R. R. 
Co. v. Ackley, 94 U. S. 179. 


° 
o 


9 
o 
9 
“ 


> 
.. 





XUM 





Vol. 73 


CENTRAL LAW JOURNAL. 


431 








carrier is permitted to charge, and are con- 
clusively presumed to be the legal rate.** A 
rule of conduct for the carrier is thus ir- 
revocably fixed and determined in advance. 
It is specifically made the duty of every 
common carrier to observe and comply with 
the orders of the commission so long as the 
same remain in effect.4* Rates not in ex- 
cess of the maximum prescribed by the 
commission must be put in force by filing 
schedules thereof, and printing and publish- 
ing same. The use of rates not filed and 
published as required by law is forbidden.** 
For violation of these requirements, ap- 
propriate penalties are prescribed, but the 
statute does not authorize their imposition 
so as to amount to a deprivation of an op- 
portunity on the part of the carrier to con- 
test the legality of the commission’s order 
fixing rates,’® as jurisdiction is specifically 
conferred upon the commerce court to sus- 
pend the operation of the commission’s or- 
ders pending a hearing in that court.*° 

In its procedure for determining the pro- 
priety of rates, the statute requires that the 
commission must give a “full hearing,” up- 
on reasonable notice.** General rules or 
orders for the regulation of proceedings 
before the commission, including forms of 
notices and service thereof, must conform 
as nearly as may be to the rules and orders 
in use in the courts of the United States. 
An interested party may require the pro- 
ceedings to be public.** 

Before the commission can determine and 
prescribe rates in lieu of existing rates, it 
must he of opinion that existing rates are 
unjust and unreasonable, or otherwise un- 
lawful.** Reasonableness of a rate, when 
not involving confiscation, is its relation 
to surrounding facts and circumstances. 
This is a question of fact,** and is 
one peculiarly for the determination 
of the commission,*® involving as it does 


(46) See notes 94 and 95. 

(47) See. 16 of Act to Reguiate 
as amended. ° 

(48) Sec. 6 of same Act. 

(49) Sees. 6 and 16 of Act to Regulate Com- 
merce, as amended; and sec. 1 of Elkins Act, 
as amended. 

(50) Secs. 1 and 3 
merce Court (36 Stat. 

(51) See. 15 of 
as amended. 


Commerce, 


of Act to Create a Com- 
at L. 539). 


Act to Regulate Commerce, 


(52) Sec. 17 of same Act. 

(53) See. 15 of same Act. 

(54) Illinois Central R. R. Co. v. Interstate 
Commerce Commission, 206 U. S. 441, 455; Cin- 
cinnati, New Orleans & Texas Pacific R. R. Co. 
v. Interstate Commerce Commission, 162 U. S. 








the existence or creation of preferences 
and discriminations.*® The interests to be 
considered at the inquiry are those of the 
public as well as of the owner of the prop- 
erty. together with all circumstances and 
conditions reasonably applicable to the situa- 
tion, including rights of shippers, pro- 
ducers, and consumers, and the welfare of 
communities where traffic originates and is 
sent.°7 The commission must not improper- 
ly exclude facts and circumstances that 
ought to have been considered.®* A carrier 
is entitled to have a finding that any par- 
ticular charge is unreasonable and unjust 
before it is required to alter it;®® and the 
order must forthwith be served on the car- 
rier. There can be no doubt that the provi- 
sions enumerated as to notice and hearing 
and scope of inquiry give the carrier and 
interested parties all the rights they are en- 
titled to claim under due process of law," 


184, 196; Interstate Commerce Commission — v. 
Cincinnati. New Orleans & Texas Pacific Ry. 
Co., 167 U. S. 479, 493; Stickney v. Interstate 
Commerce Commission, 164 Fed. Rep. 638, 643; 
affirmed in 215 U. S. 98. 

(55) Cincinnati, Hamilton & Dayton Ry. Co. 
v. Interstate Commerce Commission, 206 U. 5S. 
142, 154; Illinois Central R. R. Co. v. Interstate 
Commerce Commission, 206 U. S. 441, 454; New 
York, New Haven & Hartford R. R. Co. v. In- 
terstate Commerce Commission, 200 U. S. 361, 
402; Louisville & Nashville R. R. Co. v. Behl- 
mer, 175 U. S. 648, 675; Interstate Commerce 
Commission v. Chicago, Rock Island & Pacific 
Ry. Co., 218 U. S. 88, 110. 


(56) Interstate Commerce Commission _ vy. 
Delaware, Lackawanna & Western R. R. Co., 
220 U. S. 235; Atchison, Topeka & Santa Fe Ry. 
Co. et al., v. Interstate Commerce Commission 
and the United States, decided by Commerce 
Court, July 20, 1911, No. 2, April Session, 1911. 

(57) Missouri, M. & T. R. Co. v. Interstate 
Commerce Commission, 164 Fed. Rep. 645; Cov- 
ington & Lexington Turnpike Co. v. Sandford, 
164 U. S. 578, 597; Interstate Commerce Com- 
mission v. Alabama Midland Ry. Co., 168 U. S. 
144, 165; Texas & Pacific Ry. Co. v. Interstate 
Commerce Commission, 162 U. S. 197, 220. 

(58) Illinois Central R. R. Co. v. Interstate 
Commerce Commission, 206 U. S. 441, 455; Tex- 
as & Pacific Ry. Co. v. Interstate Commerce 
Commission, 162 U. S. 197, 217; Cincinnati, New 
Orleans & Texas Pacific Ry. Co. v. Interstate 
Commerce Commission, 162 U. S. 184, 194; In- 
terstate Commerce Commission v. Alabama Mid- 
land Ry. Co., 168 U. S. 144. 


(59) Interstate Commerce Commission v. 
Stickney, 215 U. S. 98, 105. 
(60) Monongahela Bridge Co. v. United 


States, 216 U. S. 177; New York Central R. Co. 
v. Interstate Commerce Commission, 168 Fed. 
Rep. 131. 
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and that there is no room for the exercise 
of arbitrary discretion on the part of the 
commission. Judicial review in the com- 
merce court is expressly provided for ;** 
and the constitutional question whether a 
rate prescribed by the commission is so 
low as to amount to confiscation may be 
reviewed therein. 

The law expressly confers the rate-mak- 
ing power. From the nature of the power, 
Congress was constitutionally able to confer 
it. The possibility that the commission 
might err and fix rates below the compensa- 
tory point, does not militate against its exer- 
cise of the power within constitutional lim- 
its,°* and no objection can be raised on this 
ground, when a court is open for redress, 
although the court will not interfere to say 
that rates will necessarily have a confisca- 
tory effect, unless the case presents clearly 
and beyond all doubt a flagrant attack upon 
the rights of private property under the 
guise of regulation.** Upon an application 
of the commission to the commerce court 
for enforcement of its order, or of a carrier 
to have the same set aside, the commis- 
sion’s order is not conclusive, but only 
prima facie, so that the carrier, in all in- 
stances, has an opportunity to have the val- 
idity of rates prescribed for its use deter- 
mined by the tribunals established and pro- 
vided for by the constitution for the pro- 
tection of rights of property. 

The act appears to prescribe a sufficient 
standard for the guidance of the commis- 
sion, in that it is not left to that body arbi- 
trarily to invent a rule by which it deter- 
mines what is right and proper according 
to its own understanding, but its action 
must be based upon the unreasonableness of 
existing rates, and the rate which it pre- 
scribes must be reasonable in and of itself 
and in relation to other rates and must con- 
form in other respects to the requirements 
of the law. Under the operation of the 
principle that a legislative enactment is suf- 
ficient, which prescribes a general rule gov- 


(61) 36 Stat. at Large, 539. 

(62) Southern R. R. Co. v. St. Louis Hay & 
Grain Co., 214 U. S. 297; Ex parte Young, 209 
U. S. 123; Chicago, Milwaukee & St. Paul Ry. 
Co. v. Minnesota, 134 U. S. 418. 

(63 Monongahela Bridge Co. v. United 
States, 216 U. S. 177, 195. 

(64) San Diego Land Co. v. National City, 
174 U. S. 739, 754; Knoxville v. Water Co., 212 
U. S. 1; Willeox v. Consolidated Gas Co., 212 U. 
S. l»; Northern Pacific Ry. Co. v. North Dako- 


ta, 216 U. S. 579. 





erning all cases, to become effective in 
specific instances upon a determination of 
facts by the executive, which facts it was 
impracticable for the legislature to deter- 
mine or foresee, it follows that the Inter- 
state Commerce Commission in prescribing 
rates is exercising executive power and not 
delegated legislative power in the strict con- 
stitutional sense. 
Paca OsBEriLIn, D.C. L. 
Washington, D. C. 








SALES—CONDITIONS PRECEDENT. 


HENDRICKS et ux. v. MOCKSVILLE FURNI- 
TURE CO. 


of. North Carolina. 
1911. 


72 S. E. 592. 


Supreme Court Oct. 9, 


Where timber, sold with the agreement that 


it was to be stacked for six months and de- 
livered at a certain place, was burned before 
the end of the six months, there could be no 


recovery of the purchase price, if the contract 
was executory, and the title had not passed to 
defendant. 

This action is to recover the purchase price 
of certain lumber, which the plaintiffs, M. J. 
Hendricks and wife, Emma G. Hendricks, al- 
leged they sold to the defendant. 

On the 28rd day of December, 1905, the plain- 
tiffs and defendant entered into the following 
contract: 

“North Carolina, Davie County. This con- 
tract made and entered into this day by and 
between M. J. Hendricks, of Davie county, 


N. C., the Mocksville Furniture Company, 
witnesseth: That the said M. J. Hendricks 
has bargained, sold to the said Mocksville 


Furniture Company, its successors, and does 
hereby bargain, sell and convey to said 
Mocksville Furniture Company and its suc- 
cessors all the oak and poplar timber—except 
the young trees and -some for board purposes 
—suitable for furniture purposes on the fol- 


lowing lands situate in Davie county, N. C., - 


and bounded as follows, to wit: On the east 
by the lands of Mrs. B. C. Rich and Mrs. M. 
E. Tatum and Mocksville Furniture Com- 
pany; on the north by tne :ands of Mocks- 
ville Furniture Company and Sam Eaton; on 
the west by the lands of Miss Mattie Eaton; 
on the south by the lands of J. W. Etchison 
and A. J. Hutchins and L. A. Furches, con- 
taining 200 acres more or less. The yrice to 
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be paid for said lumber by said Mocksville 
Furniture Company is $15.00 per thousand 
feet, less the mill culls, delivered at their 
factory in Mocksville, N. C., after the said 
lumber has been sawed and stacked by the 
said M. J. Hendricks for six months, and he 
agrees to cut and saw the whole within one 
year from this date. The Mocksville Furni- 
ture Company agrees to advance to said M. 
J. Hendricks $7.50 per thousand feet as soon 
as said lumber is stacked on sticks and the 
balance to be paid by said Mocksville Furni- 
ture Company when the same is delivered at 
Mocksville as aforesaid. Received of Mocks- 
ville Furniture Company $100.00 advanced on 
above lumber, receipt of which is hereby ac- 
knowledged. Witness my hand and seal this 
the 23d day of December, 1905. M. J. Hend- 
ricks. (Seal.) Emma G. Hendricks. Wit- 
ness: J. Minor.” 

About the last of August or the 1st of Sep- 
tember, 1907, acting under this contract, the 
plaintiffs had at their mill, about eight miles 
from Mocksville, 30,000 feet of lumber in 
stacks, but which had been stacked less than 
six months, and 2,000 feet of lumber, whicn 
had been recently sawed, and was not stack- 
ed, all of which was about that time destroy- 
ed by fire, without negligence on the part of 
plaintiffs or defendant. The defendant ad- 
vanced to the plaintiffs $7.50 per thousand 
on the 30,000 feet, which had been stacked, 
and nothing on the 2,000 feet. Thereafter 
the plaintiffs delivered to the defendant 30,- 
000 feet of lumber under said contract, upon 
which had been advanced $7.50 per thousand, 
and demanded payment of the remainder of 
the contract price, which the defendant re- 
fused, claiming that the plaintiffs owed it 
the amount it had advanced on the lumber 
which was burned. His honor held that under 
said contract the title to the lumber was in 
the defendant, and rendered judgment in fa- 
vor of the plaintiffs for $480, being $7.50 per 
thousand on the 30,000 feet and $15 per thou- 
sand on the 2,000 feet, both of which lots were 
vurned, and $7.50 per thousand on the 30,000 
feet delivered, and for $32.36, which the de- 
fendant admitted it owed on other matters. 
The defendant excepted and appealed. 

ALLEN, J. (after stating the facts as 
above). The determination of the controver- 
sy between the plaintiffs and the defandant 
depends upon the interpretation of,their con- 
tract. 

(1) If it is executory, and under its pro- 
visions the title to the timber was not in the 
defendant, there could be no liability, be- 
cause it is admitted that the timber had not 





been stacked six months, and there was no 
delivery at Mocksville—material stipulations, 
which the plaintiffs agreed to perform. This 
is upon the familiar principle that one who 
seeks to recover upon a contract with interde- 
pendent conditions must show performance on 
his part. Lawing v. Rintles, 97 N. C. 350; 2 
S. E. 252. 


(2) As was said in Hornthal v. Howcutt, 
254 N. C. 229, 70 S. E. 172: “The object of 
courts in the construction of a paper writing 
is to discover what the parties to it intend- 
ed, and whether apt language has been used 
to give effect to that intention;” and “the in- 
tent as embraced in the entire instrument is 
the end to be attained, and each and every 
part of the contract must be given effect, if 
this can be done by any fair and reasonable 
interpretation.” Davis v. Frazier, 150 N. C. 
451, 64 S. E. 200. 


In this last case, Justice Hoke quotes with 
approval Lawson on Contracts, secs. 388 and 
389, as follows: “The third main rule is that 
that construction will be given which will 
best effectuate the intention of the parties, 
to be collected from the whole of the agree- 
ment; and, to ascertain the intention, regard 
must be had to the nature of the instrument, 
the condition of the parties executing it, and 
the objects which they had in view. * * * 
Courts will examine the whole of the con- 
tract, and so construe each part with the 
others that all of them may, if possible, have 
some effect, for it is to be presumed that 
each part was inserted for a purpose, and 
has its office to perform. So, where two clauses 
are inconsistent, they should be construed so 
as to give effect to the intention of the par- 
ties, as gathered from the whole instrument. 
So every word will, if possible, be made to 
operate, if by law it may, according to the in- 
tention of the parties.” 


If we apply this rule of construction, and 
look at the entire instrument, what did the 
parties intend? 

The plaintiffs argue with much force that 
there is nothing ambiguous in the language 
used, and that says in express terms that 
the timber is conveyed to the defendant. 
This conclusion is reached, however, by look- 
ing at only a part of the contract, and that 
part, standing alone, has no consideration 
to support it. If the parties intended the 
title to the timber to pass upon the execu- 
tion of the contract, it would be reasonable 
to expect the conveyance of the timber to be 
upon consideration of so many dollars, or for 
a certain amount ver , tnousand feet. It no- 








434 


CENTRAL LAW JOURNAL. 


No. 24 








where appears that the defendant agreed to buy 
or pay for timber. It wanted lumber, and 
agreed to pay for it when delivered at Mocks- 
ville. The amount paid in advance is not spok- 
en of as a payment, but an advancement. 

Another circumstance which tends to show 
that it was not the intention of the part- 
ties that the paper writing should operate 
to pass the title to the timber at the time 
it was signed is that a part of the land on 
which the timber stood belonged to Mrs. 
Hendricks, and there is no seal to her sig 
nature, and no probate and private examina- 
tion as to her. Mr. Hendricks said on his 
examination: “The description of the land 
in the contract covers about 150 acres of the 
lands of myself and wife.” Also there is 
no provision allowing the defendant to enter 
and cut, upon failure of the plaintiffs to 
do so. 


As 
parties was this: 


it appears to us, the situation of the 
The plaintiffs had timber, 
which they wished to sell, and the defen- 
dant needed lumber. The plaintiffs agreed 
to cut and saw their timber into lumber and 
deliver it at Mocksville for $15 per thousand 


feet; but, as the defendant could not use 
green lumber, it was stipulated that the 
lumber should be stacked six months before 


delivery, and that the defendant should ad- 
vance $7.50 per thousand feet to aid in pay 
ment of operating expenses. This is, in our 
opinion, a proper interpretation of the con- 
tract, and, if so, it is executory, and the title 
to the lumber was not in the defendant at the 
time of the fire. 

A contract, in many respects similar to the 
now before us, considered at this 
term, in Wiley v. Lumber Co., 72 S. E. 305. 
In that plaintiff and another sold to 
the defendant “all the pine and gum timber 
of every description above the size of 12 
inches at the base on a certain tract of 
land”; the written contract of conveyance 
and sale providing that defendant should 
have tull time to have said timber cut and 
removed from said land, and extending in 
any event for such purpose to the full term 


one was 


case 


of three years. The instrument also con- 
veyed to the defendant (the grantee) the privi- 
lege to have a right of way over the gran- 
tors’ lands, and to erect thereon necessary 
tramroads, ete., for the purpose of carrying 
out the timber; and there was further pro- 


vision that the grantors were to cut and de- 

liver said timber at the logbed of defen- 

dant’s tramroad, and to be paid therefor at 

the rate of $4 per thousand, etc.; and Jus- 

tice Hoke, speaking for the court, says: 
‘ 





“Defendant is right in the position that when 
one has bought and paid for a lot of grow- 
ing timber, and same has been conveyed 
him, with the privilege of removal within 
a given time, the contract as to the removal 
is so far unilateral that the purchaser is not 
ebligated to cut and remove the timber. If 
he fails to do so within the time, his right 
or estate therein is forfeited, and inures, as 
a rule, to the owner of he land. We have 
so held in two cases at the last term. Horn- 
thal v. Howcutt, 154 N. C. 228, 70 S. E. 171; 
Bateman v. Lumber Co., 154 N. C. 248, 70 S. 
E. 474. But the contract in question here 
is not of that character. Applying to it the 
accepted rule of construction ‘that the intent 
of the parties as embodied in the entire in- 
strument is the end to be attained, and that 
each and every part must be given effect, 
if this can be done by any fair and reason- 
able interpretation’ (Davis v. Frazier, 150 
N. C. 451 [64 S. E. 200]). A perusal of this 
entire instrument will .disclose that, while it 
begins by reciting $450 as the consideration, 
the controlling stipulation of the contract pro- 
vides that the parties plaintiff were to cut and 
deliver ‘said timber’ at the logbed, and the 
parties defendant were to pay for the same 
the sum of $4 per thousand feet’; and it is also 
expressly provided that the $450 first referred 
to as the consideration was only an advance- 
ment on the contract price, and to be accounted 
for as the timber was delivered.” 

There was error in the ruling of the court, 
and a new trial is ordered. 

New trial. 


Note.—Delivery in Executory Contract of Sale 
Postponed for Benefit of Buver—We do not find 
any cases precisely upon this point in the prin- 
cipal case overlooked, as we think. After giving 
our view as to materiality of the point, we cite 
some cases, which, by analogy seem to ‘us of 
some bearing. 

The opinion in the principal case appears to us 
to proceed upon a wrong theory. It considers 
whether or not “it was the intention of the par- 
ties that the paper writing should operate to pass 
the title to the timber at the time it was signed,” 
or with delivery at Mocksville. The real ques- 
tion, it seems to us, is whether or not title passed 
with the stacking of the timber. there to remain 
for six months, as said provision in reference 
to stacking and there remaining for six months 
was for the timber to become seasoned. There- 
fore for the timber to thus remain was a provi- 
sion purely in the interest of the buyer and 
against the interest of the seller. In other words, 
it would not seem that after all arrangements 
had been made for the timber to become seasoned 
and while it was in process of becoming seasoned, 
the increase in value ensuring to the benefit of 
the buyer, that a creditor of the seller could de- 
prive the buyer of this increase he had stipulated 
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for. But, if he could not, this would be upon the 
theory that it was intended that title should ther 
pass, and the hauling from the place to the ‘fac- 
tory was a mere condition subsequent, remediable 
in abatement of the price as damages if not per- 
formed. 

There is no question here, however, of the 
rights of third parties without notice, and ‘ven- 
dor and vendee can make whatever they wish 
suffice for vesting in the latter, as between them- 
selvés, any interest they intend. Lester v. East, 49 
Ind. 588; Packard v. Wood, 70 Mass. (4 Gray) 
307, Frazier v. Simmons, 129 MasX 531, 2 N. E. 
in this case contemplated, that with the stacking 
in this case contemplated that with the stacking 
for seasoning an interest in the timber being sea- 
soned passed, it lay with the seller whether he 
should attempt to convey notice to others so as 
to protect his rights or not. 

In the Elgee Cotton Cases, 89 U. S. (22 Wall.) 
180, 22 L. Ed. 863, the contract was to sell cotton 
to be delivered and paid for when weighed, the 
purchaser to furnish bagging for bailing cotton 
unginned, and the purchaser paid $30 to confirm 
this contract and immediately after the sale 
he employed a_ person to watch and_ take 
care of the cotton, but nothing further was done 
in execution of the contract, the ruling that no 
title passed is not inconsistent with the view 
urged in this note. The purchaser’s placing a 
watchman over it was a precautionary measure 
only. He was interested in complete fulfillment 
of the contract, because he had made an advance 
on its future performance, but nothing had been 
done in fulfillment that inured, or was intend- 
ed to inure, to his sole benefit. So it may be 
said of other cases where there is merely a bur- 
den on the seller, and no accrual of benefit to 
buyer in advance of complete fulfillment. The 
case of Wells-Jones Plow Co. v. Deeds & Hirsig, 
1 Tenn. Ch. App. 400, presents a question not 
wholly unlike that here involved. The seller 
manufactures goods agreed on and marks and 
sets them apart for the vendee, has them ready 
to ship and offers to ship them, the goods to be 
paid for f. o. b. cars at the vendor’s place of 
business. The vendee, though repeatedly request- 
ed, refuses to give shipping directions or take 
the goods. It was held that the vendor could 
claim a sale. In this case the vendor had suf- 
fered damage in part performance, and had the 
right to claim title had passed. That is going 
further than it would seem the court would be 
going in this case, if vendor were allowed to 
claim a sale. 

Furthermore, it has often been decided that 
it is sufficient to pass title, if the goods are placed 
at the disposal of the buyer, who is given access 
to and opportunity to remove them. Smith v. 
State, 84 Ala. 438, 4 So. 683: Bucknam v. Nash, 
12 Me. 474; Ferguson v. Arthur, 128 Mich. 297, 
87 N. W. 259: Bond y. Greenwald, 4 Heisk. 453. 
While it may be true, that the seller in the prin- 
cipal case might object to doing the further 
hauling any sooner than the contract called 
for, may it not be said that it was entirely 
within the right of the buyer to remove stacks 
of timber, being there merely for seasoning, 
before delivery, in advance of the time for 
actual delivery? If so, the timber was set apart 
for the buyer to use at his option. Suppose 
examination of the timber would develop that it 





seasoned more rapidly than was expected, could 
not buyer call for its earlier delivery and, if that 
were refused, haul the timber from the stacks 
himself? It seems to us he could. of 








BOOK REVIEWS. 


FEDERAL CORPORATION TAX. 

Mr. Thomas Gold Frost, LL. D. Ph. D., of the 
New York City Bar, has produced “A Treatise 
on the Federal Corporation Tax Law” and an 
appendix thereto embracing the text of the law, 
rules and regulations of the Treasury Depart- 
ment and text of other revenue laws and 
opinions of the Attorney General bearing on the 
meaning of the Federal Corporation Law. 

The author discusses the nature of this tax 
enactment, its constitutionality and construc- 
tion and the companies it affects, and those not 
coming under its provisions. 

The volume with its extensive appendix is a 
very useful publication, and the decisions ren- 
dered by the Federal Supreme Court in regard 
to the act are very carefully considered in all 
their details. 

The volume of 300 pages is gotten up in ex- 
cellent style and its table of contents and in- 
dex make it well adapted for ready reference. 
It is bound in law buckram and is published 
by Matthew Bender & Company, Albany, N. Y. 
1911. 








HUMOR OF THE LAW. 


A man was arrested on the charge of robbing 
another of his watch and chain. It was claimed 


that he had thrown a bag over his victim’s 
head, strangled and robbed him. There was 
so little evidence, however, that the judge 


quickly said: 

“Discharged!” 

The prisoner stood still in the dock, amazed 
at being given his freedom so soon. 

“You’re discharged,” repeated the judge. 
can go. You're free.” 

Still no move from the prisoner, who stood 
staring at the judge. 

Don’t you understand? You have been ag 
quitted. Get out!” shouted the judge. 

“Well,” stammered the man, “do I have to 
give him back his watch and chain?’’—Success- 
ful Farming. 


“You 


Hamilton Webster (called “Ham” for short) 
had just been elected sheriff of a county in one 
of the Western states. He had received, strict 
orders to keep no prisoner in solitary confine- 
ment. One evening he found himself in pos- 
session of but two prisoners, one of whom es- 
ecaped during the night. 

The next morning Ham opened the cell of the 
one remaining, a man arrested for horse steal- 
ing, and proceeded to kick him out, remarking: 
“Git out of here, you pieface! You stayed in 
to get me in trouble over that derned solitary 
confinement regulation, didn’t ye?’—Success. 
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1. Alteration of Instruments—Frasure.— 
Where the name of one of the signers of a note 
Was erased before delivery, the effect was the 
_ Same as if the name had never been signed.— 
Hess v. Schaffner, Tex., 139 S. W. 1024. 

2. Banks and Banking—Insolvency.—A de- 
positor in an insolvent bank held not entitled 
to question the liquidation agreement, whereby 
another institution purchased the assets of the 


insolvent bank.—Wilde v. Oregon Trust & Sav- 
ings Bank, Or., 117 Pac. 807. 
3. Bankruptey—dAttorney’s Fee.—A mort- 


gagee held entitled on the mortgagor’s bank- 
ruptey to an attorney’s fee for filing a petition 
for leave to foreclose and for representation 
under the trustee’s petition to sell free from 
liens.—In re Holmes Lumber Co.,, D. C., 189 
Fed. 178. 

4.——Conversion.—That bankrupts as brokers 
the particular certificates of stock pur- 
chased for a customer does not establish a con- 
version and entitle the customer to follow the 
proceeds of such certificates, since all that was 
required of the bankrupts was that they keep 
in hand a sufficient amount of the same kind of 
stocky for delivery to the customer.—In re A. 
O. Brown & Co., D. C., 189 Fed. 432. 

5.——Costs.—The court would not tax costs 
of a successful opposition to a bankrupt’s dis- 
charge against him, where he had no funds with 
which to pay them.—In re Kyte, D. C., 189 Fed. 
531. 

6.———Courts.—A receiver of a bankrupt cor- 
poration appointed by the state court. on being 
informed of the appointment of a receiver in 


sold 





bankruptcy, held bound to deliver possession of 
the bankrupt’s property to the receiver in bank- 
ruptecy on demand.—In re J. W. Zeigler Co., 
D. C., 189 Fed. 259. 





Distribution of Estate—-Bankr. Act, § 
47a(2) as amended by Act Cong. June 25, 1910, 
§ 8, held not to conflict with section 64b(5), 
regulating the order of distribution of a bank- 
rupt’s estate.—In re Calhoun Supply Co., D. C., 
189 Fed. 537. 

8. Evidence.—Transcript of bankrupt’s 
testimony on examination held admissible on 
hearing of petition to compel bankrupt to sur- 
render assets.—In re Greer, D. C., 189 Fed. 511. 

9.——-Exemptions.—The bankrupt’s right to 
exemptions is fixed by the state or local laws 
where he had his domicile.—In re Bassett, D. C.. 
189 Fed. 410. 

10. Exemptions.—That a bankrupt. permit- 
ted to remain in possession of his stock before 
the election of a trustee, made sales therefrom 
for all of which he did not account, held in- 
sufficient to deprive him of the right to his 
exemptions.—In re McUlta, D. C.. 189 Fed. 250. 

11. Fraudulent Purchases.—Where_ credit 
was extended to a bankrupt for goods sold to 
him in an aSsumed name he did not obtain title 
to the goods by fraud because of his failure 
to disclose his true name to his creditors.—In 
re McUlta, D. C., 189 Fed. 250. 

12.——-Preferred Claim.—Where petitioner was 
employed by the bankrupt to deliver milk at the 
bankrupt’s premises with a team, he was not 
entitled to a preferred claim for the services 
of himself under Bankr. Law, § 64b (4).—Spruks 
v. Lackawanna Dairy Co., D. C., 189 Fed. 287. 

13. Preferences.—In determining the bank- 
rupt’s solvency at the time of an alleged prefer- 
ential transfer of his property, assets, whether 
exempt or transferred in payment of or security 
for a just debt, but not assets transferred in 
fraud of creditors, should be considered.—Utah 
Ass'n of Credit Men v. Boyle Furniture Co., 
Utah, 117 Pac. 800. 

14.———Preferences.—To render a_ preference 
voidable under Bankr. Act 1898, § 60b, there 
must have been an actual intention on the part 
of the debtor to give a preference.—Kimmerle 
v. Farr, C. C. A., 189 Fed. 295. 

15. Preferences.—A preferential assignment 
of assets of a corporation ito one of its direc- 
tors more than four months prior to the filing 
of a petition in bankruptcy held not subject to 
vacation under the bankruptcy act as a prefer- 
ence.—Jackson v. Sedgwick, C. C., 189 Fed. 508. 




















16..—Tenants by Entireties—A trustee in 
bankruptcy of a husband has no standing to 
maintain a bill to restrain the husband and 


wife from alienating property which they hold 
as tenants by entireties.—Weiss v. Biehl, Pa., 
81 Atl. 148. 

17. Tenants by Entireties—Where a testa- 
tor gives real estate to his daughter and her 
husband as tenants by entireties, a trustee of 
the husband has no interest in the principal or 
income.—In re Meyer’s Estate, Pa., 81 Atl. 145. 

18. Bills and Notes—Collatera!l Security.— 
Where a note is taken as collateral security for 
an existing debt, and on the faith thereof, the 
consideration is sufficient, and the holder is a 
purchaser for value and in due course of busi- 
ness.—Samson v. Ward, Wis., 132 N. W. 629. 
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i9.——Non Est Factum.—One suing an admin- 
istrator on a note executed by the intestate has 
the burden of proof on the plea of non est 
factum.—Radford’s Adm’rs y. Harris» Ky., 139 
S. W. 9638. 

20.——Prima Facie Case.—The production in 
evidence of the promissory note sued on was 
prima facie evidence that the maker made and 
delivered the note sued on to the payee.—Osborn 
v. Hamilton, Cal., 117 Pac. 786. 


21.——Unauthorized Note.—A bank, to which 
an unauthorized firm note was executed, held 
entitled to recover against the partners upon 
the original obligation in the amount of such 


note, notwithstanding its invalidity.—First Nat, 


Bank y. Larsen, Wis., 132 N. W. 619. 


22. Boundaries — Practical Construction.— 
Where landowners treat a fence as the division 
line, it will be taken as such as between the 
parties.—Hay v. Pierce, Ky., 139 S. W. 941. 

23. Brokers—Earning Commission.—To en- 
title a broker to commissions, the purchaser 
procured must actually purchase upon the terms 
his failure to do so is caused 
fault.—Moore vy. Councilman, 


agreed, unless 
by the vendor's 


Md., 81 Atl. 122. 








24.— Earning Commission,—A broker having 
secured purchaser for lands listed with him 
held entitled to his commission, even if the 


owner was mistaken as to the lands which the 
broker expected to sell.—Luce vy. Ash, S. D., 
132 N. W. 708. 

25.——Revoking Authority.—Nothwithstanding 
agency to sell real eState for a commission 
must, under B. & C. Comp. § 797, be in writing, 
authority revoked by parol.—Peterson 
v. Bogner, Or., 117 Pac. 805. 


may be 


26. Carriers of Goods—Bill of Lading.—The 
fixing of the value of property in a bill of 
lading at less than its actual value for the pur- 
of limiting the amount of the carrier's 
of loss is not a false billing in 
Commerce Act.—George 
ca. & c. Aes 


pose 
liability in case 
violation of Interstate 
N. Pierce Co. v. Wells Fargo & 
189 Fed. 561. 

27.——Bill of Lading.—The transfer by a con- 
signor to a bank of a bill of lading and draft 
fellowed by payment of the draft by the bank 
heid to place the legal title to the property 
in the bank subject to the duty to deliver the 
property on payment of the draft.—W. T. Wil- 





son Grain Co. v. Central Nat. Bank, Tex., 139 
Ss. W. 996. : 

28.— Estimating Investment.—A railroad 
company in charging an annual sum to 
provide for depreciation and replacement 


cannot in a proceeding to fix its rates 
of carriage be allowed to make the traffic of 
future years bear all the deterioration of past 
years.—Puget Sound Electric Ry. v. Railroad 
Commission of Washington, Wash., 117 Pac. 739. 


29.———Railroad Commission.—In an action to 
enjoin rates fixed by state railroad commis- 
sioners, held, that the complaint should state 
facts showing* injustice of rates to avoid the 





presumption that they were fair.—Southern Pac. 


Co. v. Campbell, C. C., 189 Fed. 182. 
30.—Special Contract.—In the absence of a 
special contract, a common carrier is not re- 


sponsible beyond the terminus of its own line. 
Chesapeake & O. Ry. Co. v. O'Gara, King & 





Co., Ky., 139 S. W. 803. 

31. Carriers of Passengers—Law of Place.— 
Where a passenger was killed in a foreign state, 
an action by his admintratrix, though brought 
in the domestic forum, is governed by the laws 
of the foreign state.—Dallas y. Illinois Cent. R. 
Co., Ky., 1389 S. W. 958. 


Limiting Liability.—The public policy 
of the United States allows a railroad company 
to exempt itself from liability even for negli- 
gence in the case of a passenger traveling on a 
free pass.—Shelton v. Canadian Northern Ry. 
Co., C. C., 189 Fed, 153. 


33. Relation of Passenger.—While a pas- 
senger is going from one street car to another, 
after obtaining a transfer, the relation of pas- 
senger and carrier still exists.—Wilson v. De- 
troit United Ry., Mich., 132 N. W. 762. 

34. Chattel Mortgages—Bill of Sale.—Though 
an instrument purports to be an absolute trans- 
fer of chattels, a defeasance may be proved by 
parol. Wasey v. Whitcomb, Mich., 132 N. W. 
572. : 

35. Commerce—Intrastate Commerce.—The 
interstate commerce act regulates interstate 
commerce only, and a state may regulate intra- 
state commerce.—Southern Pac. Co. v. Camp- 
bell, C. C., 189 Fed. 696. 

36. Compromise and Settlement—Tender.—In- 
surer having procured a settlement of a policy 
by repaying the first year’s premium under a 
suicide clause, the beneficiary was not required 
to tender a return thereof as a condition prece- 
dent to a right to sue on the policy notwith- 
standing the settlement.—Commonwealth Life 
Ins. Co. v. Hughes, Ky., 132 S. W. 769. 

37. Conspiracy—Weight of Evidence.—If the 
proof in a prosecution for conspiracy shows a 
previous meeting and a concert of action there- 
after, each of the parties doing some act con- 
tributing to accomplish an unlawful’ purpose, a 
jury is justified in finding that they were con- 
spiring together to accomplish that purpose.— 
Radin v. United States, C. C. A., 189 Fed. 568. 

38. Constitutional Law—Due Process of Law. 
—Published notice of the time and place of 
hearing before municipal authorities on the 
question of assessments for public improve- 
ments constitutes due process of law.—Bgiley 
v. City of Sioux Falls, S. D., 132 N. W. 703. 

39. Impairing Contracts.—-The liability of 
a stockholder to a creditor in Maryland being 
one of contract, the creditor's remedy cannot 
be substantially impaired by subsequent leg- 
islation.—Republic Iron & Steel Co. v. Carlton, 
Cc. C.,° 189 Fed. 126. 

40.——Physicians.—Neither the granting nor 
the revocation of a physician’s license by the 
state board of health, assuming to act under 





a6 
32. 








Medical Practice Act, § 6, is an exercise of 
judicial power.—People v. Apfelbaum, Ill. 95 
N. E. 995. 


41. Street Car Lines.—An ordinance di- 
recting the construction of street car lines over 
streets in which there are no sewers, held not 
ivnalid as impairing the obligation of contracts 
existing between the city and the street rail- 
way company.—Minneapolis St. Ry. Co. v. City 
of Minneapolis, C. C., 189 Fed. 445. 

42. Contempt—Jurisdiction.—Under Rev. St. 
725, federal courts may no longer punish as 
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for contempt a misstatement of the effect of 
their own decisions.—Asbestos Shingle, Slate & 
Sheathing Co. v. H. W. Johns-Manville Co., 
Cc. C., 189 Fed. 611. 

43. Copyright—Subject Of—It was no objec- 
tion to a copyright of pictures representing 
woman attired in up-to-date costumes, in a 





cloak and suit catalogue, that the pictures 
represented visible actual persons or things 
which complaint could not monopolize.—Na- 


tional Cloak & Suit Co. v. Kaufman, C. C., 189 
Fed. 215. 

44.——-Trade Catalogue.—A trade catalogue 
may be the subject of a copyright.—Da Prato 
Statuary Co. v. Giuliani Statuary Co., C. C., 
189 Fed. 90. 


* 45. Corporations—Annual Meeting.—Stock- 
holders attending an annual meeting, and then 
without cause voluntarily withdrawing, are in 
no better position than those who voluntarily 
absent themselves in the first instance.—Com- 
monwealth v. Vandegrift, Pa., 81 Atl. 153. 


46.——Assets.—In the absence of special statu- 
tory provisions, a stockholder’s liability in ex- 
cess of the par value of the stock subscribed 
for is not an asset of the corporation and does 
not pass to a receiver or trustee in bankruptcy. 
—Republic Iron & Steel Co. y. Carlton, Cc. C., 
189 Fed. 126. 


47. De Facto Existence.—A transfer of 
property by or to a de facto corporation can- 
not be collaterally attacked and is valid against 
The rule that statements’ made in accused's 
all persons except the state.——In re Jackson 
Brick & Tile Co., D. C., 189 Fed. 636. 

48.—Meetings of Directors.—Majority direc- 
tors of a corporation under ordinary circum- 
stances have no right to hold a meeting with- 
out notice to the minority.—In re Kenwood 
Ice Co., D. C., 189 Fed. 525. 


49.- Salary to Officers.—The president of a 
corporation held not entitled to claim a salary 
for his services as such, where none was voted 
him before the rendition of the services.—Pacific 
Improvement Co. yv. Chattanooga Southern R. 
Co., C. C., 189 Fed. 161. 

50. —Statutory Liability.—That bonus stock 
delivered to bondholders in connection with 
the purchase of bonds had been transferred to 
the trust company holding the mortgages as 
security for the bonds, held not to relieve the 
bondholders from their statutory liability to 
creditors.—French v. Busch, C. C., 189 Fed. 480. 











51.——Unpaid Subscription.—A_ stockholder’s 
liability for unpaid stock subscription is an as- 
set of the corporation at common law, and 
passes to the corporation’s receiver or trustee 
in bankruptcy.—Republic Iron & Steel Co. vy. 
Carlton, C. C., 189 Fed. 126. 

52. Courts—Rules.—A court cannot adopt 
court rules contrary to a constitutional provi- 
sion Or a statute, unless, in the latter case, in 
pursuance of the Constitution, and cannot by 
that means deprive a litigant of a right secured 
by law.—Laurel Canning Co. of Prince George's 
County v. Baltimore & O. R. Co., Md., 81 Atl. 
126. 

53. Criminal Evidence — Admissions, — Ac- 
cused’s admission that he is a married man and 
has a living wife is admissible in evidence 





against him in a prosecution for bigamy.— 
Bryan v. State, Tex.. 139 S. W. 981. 
54..—-Conspiracy.—To be admissible, the de- 
claration of a co-conspirator must be made dur- 
ing the existence of the conspiracy and in fur- 
therance thereof, and not after its consumma- 
tion.—People v. Ayhens, Cal., 117 Pac. 789. 
55.——Flight.—Evidence that accused attempt- 
ed, by flight and concealment, to escape ar- 
rest, is admissible; its weight being for the 
jury.—State v. Meyers, Or., 117 Pac. 818. 

56.— Statements in Presence of Accused.— 
presence, charging him with crime, are admis- 
sible in evidence, held not to apply where such 
accusations are made in the course of judicial 
proceedings, whether at his own trial or another 
trial.—Parrott v. State, Tenn., 139 S. W. 1056. 








57. Criminal Law—Practice.—A court may in- 
sist on personal presence of one found guilty 
of a felony, if practicable, on the argument of 
a motion for a new trial.—Fleming v. State, 
Fla., 56 So. 298. 

58. Curtesy—Partition.—In partition a decree 
ordering sale of a surviving husband's dower 
interest without his consent is improper.—Rich- 
ardson v. Trubey, Ill., 95 N. E. 971. 

59. Denth—Measure of ~Damages.—The dam- 
ages sustained by a widow for the negligent 
death of her husband held to include the value 
of the care and attention which a husband gives 
to a wife.—Kount v. Toledo, St. L. & W. R. Co., 
c. C., 189 Fed. 494. 

60. Presumption of Care.—A strong pre- 
sumption arises that a person killed by the 





negligence of another exercised due care to 
save himself from injury.—Gilbert v. City of 


Tracy, Minn., 132 N. W. 752. 

61. Deeds—Quitclaim.—The title to real prop- 
erty or to an interest therein may be as effec- 
tually conveyed or transferred by deed of 
quitclaim as by any other form of conveyance. 
—Rust Land & Lumber Co. v. Wheeler, C. C. A., 
189 Fed. 321. 

62. Descent and Distribution—Administra- 
tor’s Deed.—A conveyance of land by an ad- 
ministratrix and an heir without joining the 
heir’s husband left the title remaining in the 
heir, subject to dower and{subject to claims of 
creditors.—Elliott vy. Scoville’s Assignee, Ky., 
139 S. W. 806. ; 

63.——Inheritance Tax.—The right to take 
property by inheritance, bequest, or devise be- 
ing purely statutory, the legislature may regu- 
late the right by appropriate legislation.—Na- 
tional Safe Deposit Co. v. Stead, Ill., 95 N. E. 
973. 

64. Electricity—Negligence.—One using elec- 
tric currents held bound to take into account 
the acts of strangers and of the public gen- 
erally.—Lomoe y. Superior Water, Light & 
Power Co., Wis., 132 N. W. 623. 

65. Evidenece—Declarations of Conspirators.— 
In an action to charge defendants as construc- 
tive trustees of a mining claim and mine which 
they had located by a conspiracy to defraud the 
plaintiff, held, that acts and declartions of the 
conspirators, both before and after the expira- 
tion of the period for perfecting plaintiff's 
claim, were admissible.—Lockhart y. Washing- 
ton Gold & Silver Mining Co., N. M., 117 Pac. 
833. 
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66. 





Judicial Notice.—The court cannot take 
judicial notice of its own record in another case 
between the same parties.—Oliver v. Enriquez, 
N. M., 117 Pac. 844. 


67. Exegutors and Administrators—Burden of 
Proof.—An administrator when sued on a note 
executed bv his decedent has the burden of 
proving want of consideration, limitations, and 
equitable estoppel relied on as defenses.—Rad- 
ford’s Adm’rs vy. Harris, Ky., 139 S. W. 963. 


68. False Pretenses——Evidence.—The allega- 
tion of an indictment for swindling that defend- 
ant obtained money from L., held supported by 
evidence that defendant received from L his 
check and cashed it.—Robinson vy. State, Tex., 
139 S. W. $78. 


69. Fraud—Reliance on Representations.—A 
person is justified in relying on a representa- 
tion made to him, where it is a positive state- 
ment of facts, and an investigation would be 
required to discover the truth.—Martin v. Hut- 
ton, Neb., 132 N. W. 727. 


70. Frauds, Statute Of—Transfer of Patent.— 
A patent may be transferred by an oral agree- 
ment; such agreement not being within the 
statute of frauds.—Whitcomb v. Whitcomb, Vt., 
83 Atl. $7. 

71. Habeas Corpus—Right to Writ.—A writ 
of habeas corpus can be properly used only 
where petitioner is confined without jurisdiction. 
—State v. Floyd, N. D., 1382 N. W. 662. 

72. Infants—Guardian Ad Litem.—An infant’s 
guardian ad litem cannot bind the ward or the 
court by an agreement for attorney’s services 
not meeting with the court’s approval.—Ryan 
v. Philadelphia & Reading Coal & Iron Co., C. 
C., 189 Fed. 253. 

73. Injunction—Criminal Prosecution.—The 
enforcement of a municipal ordinance, void for 
interference with interstate commerce, by crim- 
inal proceedings, with frequent arrests, and 
other arrests threatened, will be enjoined in a 
suit in equity in the United States courts.— 
Jewel Tea Co. v. Lee’s Summit, Mo., C. C., 189 


Fed. 280. 

74..-—Mandatory Order.—Mandatory injunc- 
tions are rarely granted before final hearing, 
and are strictly confined to cases where the 


remedy at law is plainly inadequate.—Allman v. 
United Brotherhood of Carpenters and Joiners 
of America, N. J., 81 Atl. 116. 


75.——Security for 
restraining the commission of particular acts 
will only be issued upon the giving by com- 
plainant of security for damages occasioned 
bv its issuance.—Herkimer Lumber Co. v. State, 
131 N. Y. Supp. 22. 

76. Insurance—Mortgagee.—Where 2 mort- 
gagee insures the property solely for the better 
protection of his interest, the insurer, if obliged 
to pay a loss, may be subrogated pro tanto to 
the rights of the mortgagee under the mort- 
gage.—Leyden v. Lawrence, N. J., 81 Atl. 121. 

77.——Reserve Fund.—A mutual benefit insur- 
ance company held entitled to set aside from 
its assessment a reserve fund immune against 
zeneral creditors.—Robinson v. Mutual Reserve 
Life Ins. Co., CG. C. A., 189 Fed. 347. 

78. Intoxieating Liquors—Sunday Law.—En- 
terine a saloon on Sunday to keep up fires and 
to pumn air on beer held to constitute an of- 


Damages.—An injunction 





77 
‘ 








fense under ‘the statute.—State v. Donovan, S. 
D., 182 N. W. 698. 


79. Judgment—Basis Of.—The relief granted 
by the judgment must conform to the case made 
by the pleadings.—Cilne v. Hatcher, Ky., 139 
S. W. 955. 

80.—vVacating for Perjury.—A judgment will 
not be vacated for perjury without clear evi- 
dence that the false testimony given was will- 
ful, material, and probably controlled the result. 
—Koop v. Acken, Neb., 132 N. W. 721. 

81. Joint ‘Tortfeasors—Part Satisfaction.— 
Where, pending suit for injuries, one of the 
defendants paid plaintiff $375 for a covenant not 
to further prosecute against it, and was dis- 
missed, the court erred in authorizing the jury 
to deduct such amount from any verdict it 
might find against the other defendant.—Dev- 
aney v. Otis Elevator Co., Ill., 95 N. E. 990. 

82. Libel and Slander—Special Damages.—A 
libel containing an imputation against an in- 
dividual or a corporation in its business is libel- 
ous ner se, and sufficient to sustain a cause of 
action without proof of special damages.—In- 
ternational Text-Book Co. v. Leader Printing 
Co., C. C., 189 Fed. 86. 


83. Limitation of Actions—Accrval of Right.— 
Cause of action for injuries to mine from water 
percolating from adjoining mine caused by flood- 
ing of the latter held to accrue at the date of 
the flooding.—Duff v. United States Gypsum Co., 
c. C., 189 Fed. 234. 

84. Marriage—Void Agreement.—An agree- 
ment to live together as husband and wife, 
made during the lifetime of the wife of one 
of the parties, was void and could not constitute 
a marriage.—Grigsby v. Reib, Tex., 139 S. W. 
1027. 


85. Master and Servant—Burden of Proof.— 
A servant must show that his injury was caused 
by some neglect of the master or other employee 
whose negligence is imputable to him.—Louis- 
ville & N. R. Co. v. Greenwell’s Adm’r, Ky., 
139 S. W. 934. 

86. Mechanics’ Liens—Liberal Construction.— 
The mechanic’s lien law should be construed 
liberally, being remedial in its nature.—Lyons 
v. Howard, N. M., 117 Pac. 842. 


87. Mortgages—Consideration. — An agree- 
ment by a creditor of defendant’s husband not 
to have fraudulent conveyances from him to de- 
fendant set aside if they would execute a mort- 
gage to such creditor to secure its debt held a 
a sufficient consideration for the morteage. 
Scrimsher v. Southern Nat. Bank, Ky., 139 S. 
W. 951. 

88. Municipal Corporations—Commission Gov- 
ernment.—The commission form of municipal 
government is a democratic form of govern- 
ment, resting at last on the consent of a ma- 
jority of the governed.—Perrett v. Wegner, Tex., 
139 S. W. 984. 

89. Ice on Sidewalk.—A city was onlv liable 
for an injury by snow and ice on a sidewalk 
when the snow and ice has been permitted to 
remain, and become rough, rigid, rounded, or 





slanting.—Dempsey v. City of Dubuque, Iowa, 
132 N. W. 758. 
90. Navigable Waters—Riparian Owner. 





While the state may improve the navigability 
of a river, it may not injure a riparian owner 
in so doing.—Haselo v. State, 131 N. Y. Supp. 26. 

91. Negligence—Pleading.—The complaint in 
an action for negligence need net allege the 
specific acts constituting the nezligence.—Mc- 
T.eod v. Chicago, M. & P. S. Ry. Co., Wash., 117 
Pac. 749. 

92. Partnership—Accounting.—\ continuing 
partner held bound to account for the valve of 
the firm’s good will as distinguished from 
the value of its trade-marks, etc.. in a settle- 
ment with the estate of his deceased partner, 
though no valuation thereof was annvally en- 
tered in the firm’s books pursuant to the part- 
nership articles.—Brooklvn Trust Co. vy. Mc- 
Cutchen, C. C., 189 Fed. 273. 

93. Dissolution.—After dissolution of a 
firm, the remaining partner held not authorized 
to bind the retiring partner by a firm note, to 
Yiquidate the firm irdebtednes«—First Nat. 
Bank v. Larsen, Wis., 132 N. W. 610. 
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94.——-Patent Right.—A patent right held the 
subject of ownership by partnership.—Whit- 
comb v. Whitcomb, Vt., 81 Atl. 97. 


95.——Surviving Partner.—On the death of a 
partner, the surviving partners are bound to 
inventory the partnership estate, have it ap- 
praised, and file a statement of liabilities, so 
that the interest of the deceased partner may 
be ascertained and distributed.—National Safe 
Denosit Co. v. Stead, Ill, 95 N. E. 973. 


96. Pleading—General Denial.—A defense that 
defendant had not contracted with plaintiff, 
but with a corporation in which plaintiff was 
a stockholder, held available under a general 
denia!l.—Lee v. Young, Wis., 132 N. W. 595. 

97. Principal and Agent—Equity.—The gen- 
eral rule is that in equity an agent cannot de- 
mand an accounting from his principal where 
an accounting is the principal purpose of the 
action.—California Raisin Growers’ Ass'n v. Ab- 
bott, Cal., 117 Pac. 767. 

98.——Ratification.—A ratification by a prin- 
cipal of unauthorized acts of his agent held 
provable bv circumstantial evidence.—Garlick 
v. Morley, Wis., 132 N. y. 601. 

99. Principal and Surety—Agreement Be- 
tween Sureties.—An agreement between sure- 
ties on a note held not binding on the payee, 
unless he had notice thereof, and that it had 
been violated before he took the note.—Hess v. 
Schaffner, Tex., 139 S. W. 1024 

100. Public Lands—Right to Sue For.-—Tne 
United States cannot sue in equity to recover 
land granted by Congress for breach of a condi- 
tion subsequent, in the absence of a declaration 
of forfeiture by Congress or of express author- 
itv from Congress for the institution of the suit. 

-I'nited States v. Washington Improvement 
& Development Co., C. C., 189 Fed. 674. 

101. Quieting Title—Removal of Cloud.— 
Purchaser of real estate sold under execution 
held to have the same right of action to annul 
an oil and mineral lease as a cloud on his title 
as the former owner had.—Gray v. Spring, La., 
56 So. 305. 

102. Railreads—Contributory Neglizence.— 
Where one rides on a logging train after notice 
that it is dangerous to do so. and is injured, 
the owner of the train is not responsible.— 
Johnson v. Louisiana Ry. & Nav. Co., La.. 5 
So. 301. 

103.——-Frightenine Horses.—A railroad com- 
pany is not liable for injuries from friethtening 
horses near a track by the ordinary movement 
of a train under prudent management.—Lyons 
v. Chicago, M. & St. P. Ry. Co., S. D.. 132 N. 
W. 679. 

104. -Publiec Policy.—An agreement in a 
right of way deed, requiring an electric railway 
to stop all regular trans for passengers at a 
crossing on the grantor’s farm. was void as 
against public policy.—Ford v. Oregon Electric 
Rv. Co., Or., 117 Pac. 809. 

105. Reeeivers—Certificate of Indehbtedness.— 
A court has no power to make certificates of 
indebtedness issued by the receiver of a pri- 
vate corporation a lien upon its realty prior to 
an existing mortgave securing bonds—In re 
Westchester County Brewery, 131 N. Y. Supp. 16. 

106. Removal of Causes—Federal Question.— 
Where an alien sues a citizen in a state court 
in the district of the citizen’s residence, the 
citizen held not entitled to remove the case 
to the federal court unless a federal question 
is presented.—H. J. Decker, Jr., & Co. v. South- 
ern Ry. Co., C. C., 189 Fed. 224. 

107.——Pleading.—A case is not removable to 
a federal court as involving a federal question 
where such question does not appear from plain- 
tiff's statement of his case in his complaint or 
petition.—Rovd v. Great Western Coal & Coke 
ce. C C.,. 89 Fed. 115. 

108. Replevin—Purchase From Thief.—An 
owner of property may recover it from an inno- 
cent purchaser from the thief—Morris y. Shut- 
tles Bros. & Lewis, Tex., 139 S. W. 1053. 

109. Snales—Preach of Warranty.—A _ breach 
of warranty in the sale of a machine is not 
failure of consideration.—J. I. Case Threshing 
Mach. Co. v. Gidley, S. D., 132 N. W. 711. 





a 





110.—Illegal Purpose.—In an action brought 
to recover the price of goods sold, it is no de- 
fense that the seller knew that they were 
bought for an illegal purpose, provided it is 
not made a part of the contract that they shall 
be used for that purpose, and the seller has done 
nothing in aid of the unlawful design.-—Cali- 
fornia Raisin Growers’ Ass'n v. Abbott,’ Cal., 117 
Pac. 767. 

111.——Record.—Where only part of a condi- 
tional sale contract was filed for record, and 
the nart recorded did not fairly represent the 
entire contract, it would be regarded as an 
unrecorded contract.—In re Bazemore, D. C., 189 
Fed. 236. 

112.——Set-Off.—Purchaser held entitled to set 
up special contract of sale and breach thereof 
as set-off to claim for value of goods.—Stephens 
Lumber Co. v. Cates, Fla., 56 So. 298. 

113. Set-Of and Counterclaim—Demurrage.— 
In a statutory action by a carrier for demur- 
rage, defendant could not set off a claim for 
damages because of plaintiff’s failure to prompt- 
ly furnish cars.—Louisville & N. R. Co. v. Em- 
pire State Chemical Co., C. C., 189 Fed. 174. 

114. Specific Performance—Grub Stake Con- 
tract.—Girub stake contract held not unen- 
forceable in equity for want of mutuality.— 
Lockhart v. Washington Gold & Silver Mining 
Co., N. M., 117 Pac. 833. 

115 Standing Timber — Severance. — When 
standing timber is sold as personalty and no 
time is fixed in the deed or bill of sale in which 
severance must be made, the law implies that 
a reasonable time was intended.—Montgomery 
County Development Co. y. Miller-Vidor Lumber 
Co., Tex., 1389 S. W. 1015. 

116. TVelegraphs and Telephones—Place of 
Contract.—The rule that the rights and liabili- 
ties of parties to a contract are determined by 
the lex loci contractus applies to contracts for 
transmitting telegrams.—Western Union Tele- 
graph Co. v. Moore, Tex., 139 S. W. 1020. 

117. Trade Marks and Trade Names—Red 
Cross.—The use of a red cross as a trade-mark 
on toothbrushes prior to 1905 held suggestive 
only and not descriptive, and not objectionable 
as illegal or deceitful in itself.—Loonen v. 
Deitsch, C. C., 189 Fed. 487. 

118.——lU'nfair Competition.—The fact that an 
article of defendant’s manufacture is represent- 
ed by unprincipled retailers as that of com- 
plainant does not render defendant liable for 
unfair competition, providing it did its legal 
duty in distinguishing its product from that 
of complainant.—Rathbone, Sard & Co. v. Cham- 
pion Steel Range Co. C. C. A., 189 Fed. 26. 

119. Trusts—Abandonment.—A contract cre- 
ating a trust for the benefit of a common enter- 
prise may be executed under order of court on 
abandonment of the common enterprise.—Na- 
tional Wire Bound Box Co. v. Healy, C. C. A., 
189 Fed. 49. 

120.——Description Personae.—An instrument 
vesting title in one as trustee, without showing 
the nature of the trust or the name of the 
beneficiary, vests the fee in the grantee.—San- 
som v. Aver & Lord Tie Co:, Ky., 139 S. W. 778. 

121.——Dry Trust.—Court of equity held to 
have authority to require trustee holding naked 
legal title, under bequest or devise, to yield pos- 
session and control to the beneficiary, or to 
compel the trustee to convey the estate to 
whomsoever the beneficiary directs.—Hill v. 
Hill, Neb., 132 N. W. 738. 

122. Vendor and Purchaser—Option Contract. 
—Option contract for purchase of land, certain 
as to the minimum amount of cash to be paid, 
and giving an option to pay all cash, held to 
become definite and certain upon the vendee 
accepting and offering to pay all cash.—Beddow 
v. Flage, N. D., 132 N. W. 637. 

123. Wilis—Precatory Trust.—An expression 
of confidence in a will that testatrix’s daughter 
would make provisions for her granddaughter 
held not to create a precatory trust by implica- 
tion.—In re Mitchell’s Estate, Cal., 117 Pac. 774. 

124.——-Right of ‘Probate.—A 4estamentary 
paner should not be refused probate because 
it is not wholly dispositive.—In re Meyer, 131 
N. Y. Supp. 27. 
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